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PUBLIC INTEREST JUSTIFYING CONFISCA- 
TORY RATES AS TO PARTICULAR COM- 
MODITIES. 





The Supreme Court of North Dakota 
sustained as non-confiscatory a rate for the 
carriage of lignite coal where the -court 
found as a fact that: “Its (carrier’s) total 
receipts amount to more than its actual out- 
of-pocket costs or actual costs of trans- 
portation, but are from $9,000 to $12,000 
less than the total costs, including fixed and 
overhead expenses, properly chargeable to 
the carriage of this commodity and against 
the earnings therefrom. That the carriage 
of lignite coal by the Soo line within this 
state during said fiscal year was not only 
non-profitable, but occasioned a loss to it 
when its fixed expenses apportionable to all 
traffic are in proper proportion and amount 
assigned to and charged against the earnings 
from this commodity.” 

The theory of the state court was that 
where a rate on a single commodity is at- 
tacked it is necessary to show that the loss 
thereby so “reduces the balance of intra- 
state freight earnings,” that they fail to 
yield the compensation a carrier is entitled 
to earn. This principle the U. S. Supreme 
Court declares to be unsound, and the deci- 
sion of North Dakota Supreme Court is 
reversed. Northern P. R. Co. v. North 
Dakota, 35 Sup. Ct. 429. 

This reversing decision, while conceding 
something of discretion to state courts to 
fix rates, admits a presumption of reason- 
ableness in their favor, yet declares that 
“the state may not set apart a commodity 
or a special class of traffic, and impose upon 
it any rate it pleases, provided only that the 
return from the entire intrastate business is 
adequate.” 

It was further said that: “If the carrier’s 
total income enables it to declare a dividend, 
that would not justify an order requiring 





it to haul one class of goods for nothing or 
for less than a reasonable rate.” 

The theory thus announced appears sev- 
eral times to have been declared by the 
Supreme Court, but the contention was 
made in the case at bar, that there was dis- 
cretion exercised by the state commission 
“to aid in the development of a local indus- 
try and thus to confer a benefit upon the 
people of the state.” 

But the federal court said that: “While 
local interests serve as a motive for enforc- 
ing reasonable rates, it would be a very dif- 
ferent matter to say that the state may com- 
pel the carrier to maintain a rate upon a 
particular commodity that is less than rea- 
sonable, or—as might equally well be assert- 
ed—to carry gratuitously in order to build 
up a local enterprise.” 

There is the general principle that no 
public purpose will justify a state refusing 
to permit a common carrier to earn from 
its service compensation that is fair and 
reasonable. But, as such carrier is under 
state control, may not the state distribute 
rates so as to make some of them compen- 
satory and others non-compensatory, pro- 
vided that upon the entire earnings the 
carrier reaps reasonable compensation, and 
provided further that the state has a defi- 
«ite public interest to subserve. 

If the carrier complains of a rate as to a 
particular commodity, has the state no right 
to answer that it is equalized by another 
rate or by the earnings generally? The court 
says: “If other rates are exorbitant they 
may be reduced. Certainly, it could not be 
said that the carrier may be required to 
charge excessive rates to some in order that 
others might be served at a rate unfea- 
sonably low.” 

Were rate-making like statute-making, 
this reasoning would seem more obvious 
than it does. But the former is purely ten- 
tative and intended only as temporary. If 
to-day a rate for a particular commodity is 
too low, it thay be intended as the advance 
herald of sufficient traffic in the commodity, 
encouraged by the tentative rate to come 
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into existence, to become compensatory to- 
morrow and then it will bring more traffic 
as to commodities already yielding compen- 
satory rates. The carrier is only theoret- 
ically, and not actually, harmed by this view 
of compensatory rates. 


It does not seem to us that it “certainly” 
is true that one customer may not be charged 
an excessive rate in order that the general 
interest may be benefited in charging lower 
rates to another. The individual right to 
have carriage at a reasonable rate is not an 
absolute, but a relative, right. It is accord- 
ed to him as a member of society and is 
subject, therefore, to what may be the gen- 
eral welfare. The carrier’s obligation to 
haul for a reasonable rate is the precise 
correlative of the individual right. And 
what boots it to the carrier if the general 
result is the same? This decision was dis- 
sented from by Mr. Justice Pitney without 
opinion. 

Of course, it might be thought, that mere- 
ly administrative boards could not be vested 
with power to declare the kind of public 
policy this kind of rate-making involves. 
It even might be doubtful whether a legis- 
lature specifically could bestow it. We 
think, however, it could specifically grant 
this to a commission. And when as to over- 
head expense of every kind, all rates are to 
be judged as or not compensatory, there is 
such relation of the parts to the whole, that 
a law vesting an administrative board with 
discretionary powers should not be deemed 
to care for other than general results. If 
these work out well, no carrier ought to 
have the right, as a servant of the public, to 
complain. And this servant, whose rights 
are sedulously guarded in a general way, 
ought to be made to yield in all particular 
ways, where its general rights are not af- 
fected. It seems to us an even more serious 
question where a customer is discriminated 
against under guise of classification, than 
where the carrier is. The carrier is com- 
pensated for the discrimination, but the 
customer is not. 





We will say, in conclusion, that we do 
not greatly fancy such an expression as 
“local interests serve as a motive for enforc- 
ing reasonable rates.” The motive is one 
of command of the law. Reasonable rates 
must be enforced, because they are the right 
of the carrier and also the right of the ship- 
per, but as we have said, these rights are 
relative and not absolute. 








NOTES OF IMPORTANT DECISIONS 





HABEAS CORPUS—DOMINATION BY MOB 
TAKING AWAY JURISDICTION OF A COURT. 
—In Frank v. Mangum, 35 Sup. Ct. —, the 
only question upon which there was any dis- 
senting view was upon the force to be given 
to allegations in a petition for a writ of habeas 
corpus showing that a mob spirit so overrode 
due process in a trial as to deprive it of being 
such. 

In the majority opinion, Mr. Justice Pitney 
says: “The petition contains a narrative of dis- 
order, hostile manifestations and uproar, which 
if it stood alone and were to be taken as true, 
may be conceded to show an environment in- 
consistent with a fair trial and an impartial 
verdict.” 

He goes on then to argue that the allegations 
in the petition had been passed on by the 
state courts adversely to petitioner for habeas 
corpus and “no doubt is suggested that the 
(State) Supreme Court had full jurisdiction to 
determine the matters of fact and the questions 
of law arising out of this alleged disorder.” 

It is, however, said the federal courts are not 
bound by the state courts’ finding in such a 
question, “but this does not mean that the de- 
cision (of the state courts) may be ignored or 
disregarded.” It is said, however, to be the 
right of federal courts “to look beyond forms 
and inquire into the very substance of the mat-! 
ter, to the extent of deciding whether the pris- 
oner has been deprived of his liberty without 
due process of law and for this purpose to in- 
quire into jurisdictional facts.” 

Mr. Justice Holmes, with whom concurred 
Mr. Justice Hughes, thought that: “The fact 
that the state court still has general jurisdiction 
and is otherwise a competent court does not 
make it impossible to find that a jury has been 
subjected to intimidation in a particular case,” 
and if the federal court so found “it would not 
be disturbed in its conclusion by anything that 
the supreme court of the state might have said.” 
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It seems to us that the orily thing that per- 
suaded the majority to deny the writ in this 
case was that the state courts had passed on 
the question of the fact, and yet it is admitted 
their findings are not conclusive. 

If Frank had not made any contention of mob 
domination before the state courts, it likely 
would have been held he waived the point, and 
if he made the point and was overruled the 
overruling would have great weight in rebut- 
ting his recital of facts in his petition to be true. 
Therefore it seems to us that it is practically 
impossible for one deprived of a fair trial and 
subjected to a trial which was no trial at all, 
successfully to invoke habeas corpus upon such 
a ground. 

We rather agree with Mr. Justice Holmes, 
that it is proper in determining the law upon 
such a subject to invoke an extreme case as a 
test. In a question of fact under the Fourteenth 
Amendment the opinion of judges of a court is 
not more to be respected than the opinion of 
others,,-and the majority agree that it is far 
from conclusive. It may be right to give every 
presumption to state courts’ recitals of the 
facts in every case, but that is as far as the 
federal court ought to go. 





ACCIDENT INSURANCE—PTOMAINE POI- 
SONING AS COVERED BY.—The question 
whether a general clause in a policy against 
death by accident covers poison from the tak- 
ing of impure food into the stomach is some- 
what akin to the question of responsibility of 
an innkeeper for damages from the eating of 
impure food served by him to a guest. The 
similitude lies in the fact of the impure food 
being the proximate cause of death. We treat- 
ed this question in 79 Cent. L. J. 201. Or more 
nearly it resembles a case annotated by us of 
an unexpected result from an intended act as 
being an accident. 79 Cent. L. J. 411. 

Michigan Supreme Court holds that death 
from ptomaine poisoning comes within the or- 
dinary clause of an insurance policy against ac- 
cident. Johnson v. Fidelity & CasuaJty Co., 151 
N. W. 593. 

The court does not go into any such refine- 
ment as above spoken of, but says it is the 
same as “if the assured by mistake had taken 
carbolic acid when he intended to take a help- 
ful medicine.” This being so, it asks: “Why 
then should it be said there is no liability when 
the assured intending to take nourishing food, 
in fact took tainted food which resulted in pto- 
maine poisoning and death?” 

It possibly is difficult to say why not, if there 
is no consideration paid to either of the sug- 
gestions above set forth. There hardly may 





be thought applicable the thought of unex- 
pected result from an intended act in the tak- 
ing of carbolic acid. But one does intend to 
take food when he partakes of poisoned food. 
His taste and judgment approve what he is do- 
ing, which is not the case when he swallows 
carbolic acid. There is mistake in both cases, 
but the mistake in the former case is not like 
that in the latter. Judgment is involved and 
an insurance company is hardly supposed to 
guaranty the reasonable exercise of one’s judg- 
ment, or that one shall not err in his judgment. 





SALES—TITLE DERIVED BY BONA FIDE 
PURCHASER FROM ONE WITHOUT TITLE. 
—It is held in Norris v. Boston Music Co., 151 
N. W. 971, decided by Minnesota Supreme Court, 
that one cannot get good title from a factor 
when goods are disposed of not in the ordinary 
course of trade, nor can one who acquires pos- 
session in this way pass a good title to a bona 
fide purchaser. 

The court says that: “This is true because 
one who purchases from a factor in considera- 
tion of a pre-existing debt, or in part considera- 
tion of a pre-existing debt and barter or ex- 
change, acquires no title, and having no title 
can pass none.” ° 

We think this cannot be law, because the sec- 
ond seller has by fraud of owner’s rights been 
invested with indicia of ownership as to all in- 
nocent purchasers from him. The factor viol- 
ates presumptively to the knowledge of the pur- 
chaser from him the bailment to him, and, of 
course, the title does not come to him apparent- 
ly fair. But the situation of the second pur- 
chaser is not thé same. There is legal fraud 
by the first purchaser and. where a vendor ob- 
tains goods by fraud a purchaser in good faith 
from him will be protected. Phelps v. Mc- 
Quade, 143 N. Y. Supp. 822, 158 N. Y. App. Div. 
528. Where an owner puts in another’s posses- 
sion evidence of the right to sell, a sale to a 
bona fide purchaser passes title. Brewing Co. 
v. Mantz, 120.Md. 176, 87 Atl. 814. If one trusts 
a factor, who disobeys instructions, does the 
factor’s delinquency fall on one who has. noth- 
ing to do with such delinquency? 

It has been ruled that a buyer for cash who 
obtains possession without payment may pass 
title to another even in consideration of a pre- 
existing debt. Patchin v. Rowell, 86 Conn. 372, 
85 Atl. 511. 

It seems to us that legal fraud should operate 
in the same way as actual fraud, and when one 
puts it inthe power of an agent to commit 
either sort of fraud he and not others should 
be made to suffer. In this case, however, there 
was actual fraud in transferring to the first 
purchaser. 
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THE REVIVAL OF NATURAL LAW. 





Now and then we are told that a revival 
of the Law of Nature is in process or im- 
pending. No doubt these assertions would 
not be so readily advanced, by intelligent 
observers, if they were not warranted, in 
part at least, by the facts. 

A new movement of this character, of 
any considerable dimensions, can scarcely 
be said to be yet in sight in the United 
States. We inherit much of the traditional 
attitude of English-speaking peoples to- 
wards metaphysical speculation; we are by 
temperament a strongly realistic people. 

We read in Holdsworth: 

“In the same years as that in which the 
Statute of Uses was passed all the judges 
agreed that ‘the common law is but common 
reason, and common reason bids one trust 
another, and a Use is a trust between feoffor 
and feofee ; which trust is by common rea- 
son, and common reason is common law; 
and therefore it follows that the Use is at 
common law.’ But this was hardly the view 
of the lawyers of Edward IV’s reign.” 

Nor has it, in general, been the view of 
English lawyers since that time. 

Another quaint statement that we find in 
Holdsworth might apply nearly as well to 
England in the twentieth century as to Eng- 
land in the thirteenth: “In Anglia minus 
curatur de jure naturali quam in aliqua 
regione de mundo.” (History of English 
Law, ii, 512.) 

Nevertheless, in a notice of Professor 
Vinogradoff’s “Common Sense in Law,” 
published a few months ago in the Juridical 
Review, one comes upon this statement re- 
garding the author of that highly instructive 
book: “He reflects the present rehabilita- 
tion of the Law of Nature, not indeed as a 
code directly bearing on the practice of 
courts, but as a conception wielding indi- 
rectly a powerful and persistent influence 
on the opinions of judges and legislators.” 

Coming from a Scottish source, and pos- 
sibly a little colored by the inherited ten- 
dency of the Scottish intellect, such a state- 





ment may need to be discounted as appli- 
cable to English conditions, though it may 
well describe a movement on the Continent. 

In Vinogradoft’s book we find no specific 
recognition of a revival of natural law in 
England, though there are vague references 
to “the spread of doctrine claiming to pro- 
nounce judgment on positive law for the 
sake of justice.” This writer appears to 
have a general tendency in mind rather than 
one which can be assigned to a particular 
locality. 

He says this revival of appeals to the Law 
of Nature comes from two sides. One of 
these attitudes is that of those people who 
aim at a transformation of existing sys- 
tems of law to bring them more directly into 
touch with the fundamental requirements of 
modern society ; in this case the Law of Na- 
ture is intimately connected with a program 
of social reform, though not necessarily 
with a socialistic program. The other atti- 
tude, more modest, is that of those theorists 
who, headed: by Stammler, contend that 
every age must have its own Law of Nature 
deducible by phiiosophical doctrine. In the 
latter case the Law of Nature is not so 
much a means of vindicating social reform, 
though it may incidentally serve that pur- 
pose, as it is a moral standard by which to 
test the adequacy of positive law. 


In spite of these interesting observations, 
it is manifestly difficult to point to any con- 
spicuous modern representatives of a clear- 
ly defined doctrine of natural law. The 
Law of Nature which Stammler is himself 
supposed to advocate is a highly intangible 
and uncertain entity, a method of criticism 
rather than a system of distinct rules; in- 
deed he seems to believe that the formula- 
tion of a definite system of natural law 
would be a vain undertaking. And when 
we look elsewhere on the Continent for a 
typical doctrine of natural law, while it is 
true that we may find, here or there, some 
approach in such a direction, we are more 
impressed by the indications of a vague 
tendency than by any pure examples of 
the theory we are looking for. 
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In this country, in a land of so many di- 
verse intellectual tendencies, we are likely 
to witness isolated attempts to formulate 
a doctrine of rational law, and European 
speculation cannot fail to have a degree of 
influence on this side of the Atlantic. For 
the most part, however—and this statement 
is particularly applicable to those who make 
and administer our law—we are unlikely 
to recognize any Law of Nature except so 
far as it may be synonymous with ordinary 
social justice and expediency, and except 
so far as it may be implied in any utilitarian 
or Pragmatistic social philosophy that aims 
to bring positive law into closer harmony 
with the needs of society. When the at- 
tempt is made to correct fundamental de- 
fects of positive law and to overthrow es- 
tablished dogmas underlying our legal sys- 
tem, appeal is likely to be made not to a 
metaphysical doctrine, but, to concrete facts 
of social life. Thus the term “natural law” 
seems far less likely to mark a. specific the- 
ory than a general tendency in American 
jurisprudence. A. W. SPENCER. 

Brookline, Mass. 








EXPLOSIONS—BLASTING AS NUISANCE. 





ALLEGHENY COKE CO. v. MASSEY. 





Court of Appeals of Kentucky. March 26, 1915. 





174 S. W. 499. 





Though a person injured by a blast while not 
on his own property must show either that the 
blasting was negligent or was carried on in a 
thickly populated community, one doing blast- 
ing is liable for injuries received by plaintiff 
who was in his own dwelling house, the casting 
of stones in such case upon the dwelling house 
of plaintiff being a trespass and a nuisance, not- 
withstanding care was used to prevent injury. 





CLAY, C. Carl Massey, an infant, suing by 
his father and next friend, George Massey, 
brought this action against the Allegheny Coke 
Company and its foreman, John Fuller, to re 
cover damages for personal injuries. From a 
verdict and judgment in plaintiff’s favor against 
the coke company in the sum of $6,000, the lat- 
ter appeals. 





Facts are. these: Defendant was preparing 
to erect'a coal tipple at its plant in the town 
of Hellier in Pike county. It became necessary 
to break some stone by means of blasting. 
About 100 yards from where the blasting was 
being carried on were three houses. These 
houses belonged to the company. One of them 
was occupied by George Massey and his family. 
At the time of the injury some five or six shots 
were fired altogether. All of them were “doby” 
shots with the exception of one, which was a 
seam shot. Just prior to the firing of these 
shots the usual warning of “fire’ was given. 
When this warning was given Mrs. 
Massey and her son Carl Massey, a boy 
four years of age, were in the yard. They im- 
mediately ran into the house. Mrs. Massey re- 
mained in the kitchen. Carl went into the 
front room and stood by the window looking at 
the blast. A small rock was thrown by one of 
the blasts through the window where the child 
was standing, a distance of 109 yards. The rock 
struck the child on the head, knocking out one 
of his eyes and disfiguring his face. 


In his original petition, plaintiff charged that 
the blasting was negligently done. In his amend- 
ed petition, he alleged that the blasting was 
being done within the corporate limits of the 
town of Hellier and within a very short dis- 
tance of a large number of dwelling houses 
which were occupied by men, women and chil- 
dren, and that the blasting in such close proxi- 
mity to the dwelling houses, and the throwing 
of the stone into the dwelling house occupied 
by the plaintiff constituted a nuisance. 


The court told the jury, in substance, to find 
for the plaintiff if it believed that the defend- 
ants, while engaged in blasting for a tipple foun- 
dation, threw a rock into the dwelling house 
of George Massey and injured plaintiff. 


(1-3) It is a rule in this state that where the 
blasting operations result in a direct trespass 
upon the premises injured by casting soil or 
rocks thereon, the liability of the person caus- 
ing the injury is absolute, and it must respond 
in damages irrespective of the question of neg- 
ligence or want of skill. The reason for the rule 
is, that unless a party can show a right, either 
in.the nature of a-presumed grant or easement, 
or in some other mode, to use his property in a 
particular way, he cannot use it in that 
particular way if it occasions injury to his 
neighbors, in the quiet enjoyment of their legal 
rights and privileges, and it makes no difference 
whether precautions are used or not to prevent 
the injury complained of. The act itself is a 
nuisance. Langhorne v. Truman, 141 Ky. 809, 
133 S. W. 1008, 34 L. R. A. (N. S.) 211; Scott 
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v. Bay, 3 Md. 431. Indeed the ancient rule of 
the common law, that he who throws sub- 
stances on the land of another is liable in 
damages, is generally sustained in cases where 
by blasting, rocks, earth, or other substances 
are cast upon the land or buildings of another. 
Bessemer Coal, Iron & Land Co. v. Doak, 152 
Ala. 166, 44 So. 627, 12 L. R. A. (N. S.) 389; 
Georgetown, B. & L. R. Co. v. Eagles, 9 Colo. 
544, 13 Pac. 696; Langshorne v. Wilson, 91 S. 
W. 254, 28 Ky. Law Rep. 1181; Tremain v. Co- 
hoes Co., 2 N. Y. 163, 51 Am. Dec. 284; Hay 
v. Cohoes Co., 2 N. Y. 159, 51 Am. Dec. 279; Page 
v. Dempsey, 184 N. Y. 245, 77 N. E. 9; Kratzer 
v. Saratoga Springs, 40 N. Y. Supp. 474, affirm- 
ed in 158 N. Y. 736, 53 N. E. 1127; Henry Hall 
Sons’ Co. v. Sundstrom & S. Co., 138 App. Div. 
548, 123 N. Y. Supp. 390; Carman v. Steubenville 
& I. R. Co., 4 Ohio St. 399; Tiffin v. McCormack, 
34 Ohio St. 638, 32 Am. Rep. 408; 2 Mor. Min. 
Rep. 194. 


Defendant insists that the above rule is based 
upon the sanctity which the ancient common 
law attached to the ownership and occupancy 
of real property, and especially to the sanc- 
tity which that law attached to one’s dwelling 
house, which was deemed to be his castle, and 
does not apply to personal injuries unless the 
blasting is done in a situation where it is nec- 
essarily dangerous to the public, as in a thick- 
ly settled portion of a city. Thompson on Neg- 
ligence, § 764. In other words, defendant’s 
position is that unless the blasting be done in 
a thickly populated city, no liability for per- 
sonal injuries arise unless there is negligence, 
as, for example, where care has not been taken 
to warn persons in the vicinity that the blast 
is about to be fired, in order that they might 
seek places of safety. As the accident did not 
happen in a thickly populated portion of the 
city and as ample warning ofthe blast was 
given, it is argued that the court not only erred 
in authorizing a recovery in the absence of 
negligence, but also erred in refusing a peremp- 
tory instruction in favor of defendant. 


It is doubtless true that where a person is 
not injured in his own home, to which he has 
the right to go for protection, but-is injured 
outside of his home he must show either one of 
two things: That the blasting was being carried 
on in a thickly populated portion of the city 
(Munro v. Pacific Coast, etc., Co., 84 Cal. 515, 
24 Pac. 303, 18 Am. St. Rep. 248), or, if else- 
where, that there was a failure to give reason- 
able warning of the blast (Lexington & East- 
ern Ry. Co., et al. v. Fields, 152 Ky. 19, 153 S. 
W. 43). But these principles have no applica- 
tion to the facts in this case. Here the blasting 





was done in such close proximity to plaintiff’s 
residence and other adjoining residences with 
knowledge of the fact that these residences 
were occupied, that a rock from one of the 
blasts was thrown into plaintiff’s residence and 
caused the injury. The fact that plaintiff’s 
father was an employe of the coke company 
and rented the premises in question in no way 
affects the case. It was plaintiff’s home, and 
his rights are the same as if the property had 
been owned by his father. As we view it, the 
sanctity with which the common law invests 
one’s home is not confined merely to the prop- 
erty itself. We are not, therefore, disposed to 
take the narrow view that for trespass resulting 
in injuries to one’s property a recovery can be 
had, but no liability attaches where the trespass 
results in injury to one’s person. 


In the case of Louisville Railway Co.  v. 
Sweeney, 157 Ky. 620, 163 S. W. 739, a street car 
operated by the defendant left the track near 
plaintiff’s house. The car struck a telephone 
pole, which fell and struck a gate. The gate 
was thrown against plaintiff and injured her. 
Though the case was one involving injury to 
the person, the court applied the rule applicable 
to trespasses on property. In discussing the 
question the court said: 


“The plaintiff as the owner of her property 
was entitled to the undisputed possession of it. 
The entry of the defendant upon it either by 
its street car or by the pole which it set in 
motion was a trespass. One who trespasses 
upon another and inflicts an injury is liable 
for the injury, unless caused by the act of God 
or produced by causes beyond his control. We 
have held that one who in blasting throws rock 
or other debris upon the land of another is lia- 
ble for injury done, irrespective of whether the 
blasting was negligently done or not, as there 
is in such a case an actual invasion of an- 
other’s premises and the act itself is a nuisance. 
The same principle has been applied to the po- 
lution of air or the abstraction of any portion of 
the soil, or the casting of anything upon the 
land in other ways. Langhorne v. Turman, 141 
Ky. 809 (133 S. W. 1008, 34 L. R. A: [N. S.] 211) 
Langhorne v. Wilson, 91 S. W. 254. The same 
principle must apply here.” 


The question of contributory negligence is 
eliminated from the case by the fact that 
plaintiff was an infant only four years of age 
and could not, therefore, be guilty of contribu- 
tory negligence, and by the further fact that 
even if the child’s mother was guilty of con- 
tributory negligence such negligence, under the 
facts of this case, could not be attributed to 
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plaintiff. Louisville & Nashville R. R. Co. v. 
Wilkins, Guardian, 143 Ky. 572, 136 S. W. 1023, 
Ann. Cas. 1912D, 518; South Covington & Cin- 
cinnati St. Ry. Co. v. Herrklotz, Ry., etc., 104 
Ky. 400, 47 S. W. 265, 20 Ky. Law Rep. 750. 


When the warning of the blast was given 
the mother and child had the right to seek the 
protection of their own home. While there 
they had the right to be secure not only in their 
property but in their person. Defendant’s act 
in causing the rock to be thrown into plain- 
tiff’s home and causing the injury was a direct 
trespass and therefore a nuisance. It follows 
that it was not necessary to show negligence 
in order to render defendant liable. The trial 
court therefore did not err in so instructing 
the jury, or in refusing the peremptory instruc- 
tion asked by the defendant. 


Judgment affirmed. 


Note.—Distinction as to Blasting Causing Con- 
cussion and Blasting Causing Trespass —We 
think that the rule announced by the instant case, 
viz.: that blasting causing rocks to fall on an- 
other’s premises constitutes a nuisance for which 
damages are recoverable without respect to the 
prosecution of work being carefully or negligently 
performed is supported by practically universal 
authority. But where damages are caused by con- 
cussion or shaking there appear to be two lines 
of cases. 


An excellent case taking the view that con- 
cussion and injury from vibration to buildings 
stands the same as blasting causing rocks to fall 
thereon is that of Hickey v. McCabe, R. I., 75 Atl. 
404, 27 L. R. A. (N. S.) 425. This case points 
to what it calls the “sharp and irreconcilable 
conflict of authority” on this question. After 
tracing the doctrine declared by New York Court 
of Appeals requiring proof of negligence in a 
concussion case, the Hickey case declares that: 
“The point has apparently seldom cqme before 
the courts; but in a number of well-considered 
cases in different states, a rule contrary to that 
adopted by the New York court has been laid 
down.” Then are cited Colton v. Onderdonk, 69 
Cal. 155, 10 Pac. 395, 58 Am. Rep. 556; Fitz 
Simons, etc., Co. v. Braun, 94 Ill. App. 533, 
affirmed in 199 IIl. 390, 59 L. R. A. 421, 65 N. E. 
249; Chicago v. Murdock, 212 Ill. 9, 72 N. E. 46, 
103 Am. St. Rep. 221; Gossett v. Southern R. Co., 
115 Tenn. 376, 1 L. R. A. (N. S.) 97, 89 S. W. 
737, 112 Am. St. Rep. 846. 


The Hickey case then says: “We see no valid 
reason why recovery should be permitted for 
damage done by stones or dirt thrown upon one’s 
premises by the force of an explosion upon ad- 
joining premises and not be permitted for dam- 
ages resulting to the same property from a con- 
cussion or vibration sent through the earth or 
the air by the same explosion. There is really 
as much of physical invasion of the property in 
one case as there is in the other. The force 
does the injury in both cases and the fact that 





it causes stones or other debris to be thrown upon 
the land in one case, and in the other only operates 
by vibrations or concussions through the earth 
or air, seems to us to be immaterial.” 


The court thought that the fact that “trespass” 
might not lie in the latter case was immaterial. 


The Colton case, supra, spoke of the destruc- 
tion or injury being “the natural and proximate 
result of the blasting. The defendant seems, by 
his contention, to claim that he has the right 
to blast rocks with gunpowder on his own lot .. . 
even if he had shaken Mrs. Colton’s house to 
ruins, providing he used care and skill in so doing, 
and although he ought to have known that by such 
act, which was intrinsically dangerous, the dam- 
age would be necessary, probable or natural con- 
sequence. But in this he is mistaken.” 


In the Braun case it was said: “It would seem 
absurd that any refinement of reasoning as to 
nuisance per se or as to injury consequential or 
by physical invasion, should be permitted to ob- 
struct the natural justice of a rule which would 
make one who chooses, for his own convenience 
or profit, to use agencies, which, in their probable 
or natural results, will injure the property of 
others answerable for the loss occasioned by such 
injuries.” 

There also may be cited on this side of the 
question a per curiam opinion in Hess v. Am. 
Pipe Mfg. Co., 221 Pa. 67, 70 Atl. 249, where 
plaintiff was thrown from a chair by concussion 
from a heavy blast. 


As stated above, the opposite doctrine has been 
declared by New York court, and in Bessemer C. 
I. & L. Co. v. Doak, 152 Ala, 166, 44 So. 627, 12 
L. R. A. (N. S.) 380, it is said that: “The rule 
deducible from the decisions seems to be that, 
where a person lawfully engaged in blasting upon 
his own land so conducts the work as to cause 
damage to adjoining property, in a way in itself 
unlawful, as where there has been a direct tres- 
pass upon the premises injured, by casting soil 
or rocks thereon, the liability of the person caus- 
ing the injury is absolute. * * * But for any other 
injury, such as may result from the mere concus- 
sion of the atmosphere, sound, or otherwise, there 
is no liability, unless it is shown that the work 
was done negligently and that the injury was the 
result of blasting according to the usual methods 
and with reasonable care.” For this is cited 
Booth v. Rome, etc., R. Co., 140 N. Y. 267, 35 N. 
E. 492, 24 L. R. A. 105, 37 Am. St. Rep. 552 and 
other N. Y. cases. 


In Thurmond v. White Lime Asso., 125 Mo. 
App. 73, 102 S. W. 617, the rule in the Booth 
case was followed, but doubt was expressed of 
its being made of general application. The case 
was decided against plaintiff upon the ground 
that he had assented to the work properly con- 
ducted, by leasing and selling land to defendant 
for quarry purposes. 


We think the great majority of the cases are 
opposed to the New York rule and the cases which 
follow it. It seems to us that New York has 
declared for a technical rule and ‘other courts 
have blindly followed it. It is not necessary to 
justice that the rule invoked should be observed. 
It concerns a substantial right that could as well 
as not exist without its aid. C. 
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Biography. Life of John Chipman Gray. By 
Ezra Ripley Thayer. et al. 28 Harvard Law 
Review, p. 539 (April). 


This article is an appreciation of the life of 
John Chipman Gray, Royal Professor Emeritus 
of the Harvard Law School, by Ezra Ripley 
Thayer, Samuel Williston and Joseph H. Beale, 
three of his colleagues in the Law School. The 
writers call attention to the fact that no au- 
thor of the present generation stands higher 
in the estimation of law students than did Mr. 
Gray, whose work on the “Rule Against Per- 
petuities” reached three editions, and is consid- 
ered the highest authority on that subject. His 
“Cases on Property,” in six volumes, is also 
used as the basis of instructions on the sub- 
ject of real and personal property in the lead- 
ing law schdéols of the country. He was a 
scholar of very high attainments and, as Mr. 
Thayer says, “the classic training that enabled 
him to handle his Greek so lightly, no doubt 
had much to do with the terse elegance of his 
diction.” On the other hand, he was a man 
who despised sham or pretense in any form, 
was very democratic in his ways and, “his in- 
tellectual honesty matched the soundness of 
his moral fiber.” His wonderful success as a 
teacher is properly attributed to the fact that 
he never tried to show off before his students, 
or to let them know how smart he was, but he 
regarded his students as fellow searchers after 
the truth, “trying to get to the bottom of every 
difficult subject.” 


Comity. “Comity in the Federal Courts.” 
By Arthur March Brown. 28 Harvard Law Re- 
view, p. 589 (April). 


The author cites and discusses a large num- 
ber of federal decisions showing the extent to 
which the federal courts recognize the deci- 
sions of each other and of the separate states. 
He shows that there has been a distinct effort 
on the part of the federal courts to reach a uni- 
formity of decisions, especially in patent cases, 
although the result has not always been uni- 
form. He shows that in quite a number of re- 
cent cases there has been a tendency to assert 
an independence which has not failed to cre- 
ate confusion. The author calls attention es- 
pecially to the cases under the Tariff Act, 
where, as the author says, “the confusion which 
would be produced in the collection of customs 
duties rules in certain parts of the country is 
so obvious,” but he believes that since judges 
have shown a desire to make the decisions of 
the federal courts uniform, that there is much 
to be hoped for. The author says that it may 
be trusted, as time goes on, that the Courts 
of Appeals will work out a policy of harmoni- 
ous action among the co-ordinate jurisdictions. 
The judges of a system of national courts must 
increasingly feel the constraint, not of an in- 
ternational comity of caprice, which is no con- 





straint at all, but of a national comity of order 
and consistency, dictated by sound principles 
of public policy. 


Constitutional Law. “The Constitutional 
Right to Keep and Bear Arms.” By Lucilius A. 
Emery. 28 Harvard Law Review, p. 473 
(March). 


This is a short article investigating histor- 
ically the origin of the right of citizens to keep 
and bear arms. The author shows that as early 
as the second year of the reign of Edward III 
this right was limited by the Statute of North- 
ampton which prohibited any man from rid- 
ing armed “by night or by day in fairs, mar- 
kets, nor in the presence of the justices.” His- 
torically, the author shows that the right to 
keep and bear arms was not regarded as a 
fundamental right of every Englishman. The 
origin of constitutional provision in this coun- 
try making inviolable the right to bear arms 
arose, according to the author, in the custom of 
the early citizens to provide arms for the 
common defense against the savages, and in 
reliance on citizen soldiery or militia “as 
against a standing army. The author quotes 
the language of the federal Bill of Rights to 
the effect that, “A well regulated militia being 
necessary for the security of a free state, the 
right of the people to keep and bear arms shall 
not be infringed,” and concludes that this pre- 
amble in the federal provision indicates the 
extent of the right as well as its origin. From 
these premises the author argues that consti- 
tutionally the right of the individual to bear 
arms may be severely restricted or even pro- 
hibited absolutely except when carried for the 
common defense of society, or of their homes. 
On this point the author says, “I submit that 
the right guaranteed is not so much to the in- 
dividual for his private quarrels or feuds as to 
the people collectively for the common defense 
against the common enemy, foreign or domestic. 
The guaranty is to insure the safety of the 
people, their ‘laws and liberties,’ against as- 
saults from any source or quarter, but not to 
give individuals singly or in groups uncontrolla- 
ble means of aggression upon the rights of 
others,” and even the right to carry weapons 
for personal defense may be prohibited to the 
extent of requiring that the person so carrying 
such weapons shall first show that he believes 
and has reason to believe that it is necessary 
for his defense under any particular circum- 
stance. 


Corporations. “Shareholder’s Liability to 
Trustee in Bankruptcy.” By A. D. Lipscomb, 
Beaumont, Texas. 49 American Law Review, p. 
171 (March-April). 


The author in this article discusses the ques- 
tion of whether the legal obligation of share- 
holders to pay for their shares in a corpora- 
tion may be enforced by proper representatives 
of the corporation to the extent necessary to 
provide a trust fund for creditors. The author 
comes to the conclusion that this right may be 
exercised by a trustee in bankruptcy, irrespec- 
tive of statutory remedies given directly to 
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creditors, and also notwithstanding there may 
be a contract between the corporation and the 
shareholders that such stock shall be regarded 
as fully paid or non-assessable, such contract 
the author declaring to be a conspiracy on the 
part of the shareholders and the corporation 
to avoid their legal obligations. 


Custom. “The Growth of Custom Into Law.” 
By L. Dee Mallonee, of the University of Wis- 
consin. 49 American Law Review, p. 249 
(March-April). 


The author discusses very interestingly the 
subject of custom as it grows into law. He 
reaches the conclusion that heretofore the law 
has almost been made wholly by custom, but 
that to-day the influence of custom in shaping 
law is not so great since year by year legisla- 
tion encroaches upon the place formerly occu- 
pied by custom. In other words, people are 
not ready to wait for the slow process by which 


custom becomes law, but when they are in favor- 


of a chagge they make it at once by legislative 
enactment. Nevertheless custom, to some ex- 
tent, is even to-day shaping the law and it is 
by no means an unimportant element of the 
law. It may even be said to enter the law to- 
day by way of the legislature than by way of 
the courts. : 


Divorce. “Ex .-.Parte Divorce.” By Robert 
J. Peaslee, of Manchester, N. H. 28 Harvard 
Law Review, p. 457 (March). 


This is a very exhaustive and learned discus- 
sion of the celebrated case of Haddock v. Had- 
dock which the author concludes has only 
muddied the water with respect to a solution 
of the problem of the locus of the matrimonial 
domicil. The author states that the Supreme 
Court of the United States has taken quite a 
number of inconsistent positions on the ques- 
tion of the res in divorce cases. Beginning 


with the case of Maynard v. Hill, 125 U. S.. 


190, where the rule was laid down that a legis- 
lative divorce by the Territory of Oregon con- 
cluded property rights of both parties to the 
marriage, although one of them was a non- 
resident of the territory. The difficulty, the 
author conceives, is in determining the matri- 
monial domicil. For, if that is determined it 
is well recognized that the status of the parties 
is located at that domicil and that no other 
court has jurisdiction to dissolve it. The au- 
thor takes issue with the statement so often 
found in opinions of the courts that each state 
has control of the status of its citizens on the 
ground that the status of marriage is a cor- 
relative status. On this point the author says, 
“It is the merest quibble to assert that the 
state deals with the status of its own citizen 
only and leaves that of the non-resident un- 
touched. As well say to a Siamese twin: ‘I 
only sever you from your brother; but, you 
understand, I do not sever your brother from 
you, for I have no power over him or over his 
relation to you.’ The bond is a common one 
and its severance affects both parties alike. 
What is demanded is jurisdiction over the 
bond which is common to both of them.” 





The author then discusses the question as to 
the matrimonial domicil on desertion of either 
spouse. The author denies that the husband 
as dignior persona has a right to desert the 
wife and fix the matrimonial domicil. He also 
argues that the wife, when driven from the 
home of the husband by reason of his cruelty, 
may fix the matrimonial domicil at the place 
to which she retreats and that the matrimonial 
domicil does not remain with the husband in 
such case, as was held in the Atherton case. 
The author finally propounds the following 
rule for determining the res of the matrimonial 
domicil, to-wit: “It is that place where one 
spouse is rightfully domiciled and where the 
other ought to be to fulfill the marital obliga- 
tions.” 

The author concludes that the decision in 
the Haddock case is unsatisfactory in permit- 
ting a decree of divorce, granted by the courts 
of one state based on the mere residence of the 
plaintiff, to be good or not in other states, as 
such states may wish to regard such judgment. 
Such judgments, the author concludes, should 
be good in every state and entitled to full faith 
and credit when based upon the jurisdictional 
fact that the state decreeing the divorce has 
jurisdiction over the matrimonial domicil. The 
author formulates the following rule in deter- 
mining jurisdiction: jurisdiction “ordinarily 
rests in the state where the husband and wife 
both reside. If they live in different states, it 
is prima facie in the state of the husband’s 
domicil, since it is his right to fix the family 
home. But as the right is forfeited by his mis- 
conduct, it may be at the wife’s domicil. Thus 
the question of the misconduct of either spouse 
becomes jurisdictional. It may be subsequent- 
ly tried out in the state which theretofore as- 
sumed jurisdiction to grant a divorce as well as 
in any other, and the divorce will be valid every- 
where, according as the jurisdictional facts are 
determined in a proceeding in any court having 
jurisdiction of both parties.” 


Health. “The Power of a Board of Health 
to Regulate the Discharge of Municipal Sewage 
Into a Watercourse.” By George M. Hogan, 
St. Albans, Vt. 49 American Law Review, p. 
217 (March-April.) 


The author discusses the subject principally 
from the standpoint of the Vermont decisions. 
He takes the position that the right of a board 
of health, while statutory in its jurisdiction, 
nevertheless rests its power to protect the 
health upon that function of government known 
as police power and that therefore it is error 
to say that a board of health derives any au- 
thority in this connection wholly from the stat- 
ute. The author begins by laying down a pre- 
sumption which he regards as rebuttable, how- 
ever, that the discharge of sewage into a water- 
course used as a source of water supply consti- 
tutes what is known in law as a public nuisance. 
He shows that the subject of pollution of waters 
is wholly within the control of the board of 
public health in Vermont and that such board 
is given authority to prohibit the use of such 
waters if, in its opinion, they are so contam- 
inated as to injure public health. He discusses 
the proper proceedings which parties injured 
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should make use of, and also such proceedings 
which a board of health may take in lawfully 
abating the nuisance. The author then refers 
to decisions in other states, showing a long 
list of authorities holding that the discharge 
of sewage of a municipality into a watercourse 
is an unreasonable use to make of the water 
and renders the municipality liable. The right 
exists on three grounds: first, that every ripar- 
ian proprietor is entitled to the right to have 
the watercourse flowing by his lands in an un- 
polluted condition; second, that while a muni- 
cipal corporation may construct a system of 
sewerage and make a reservoir its outlet, yet 
if pollution arises through construction or 
unreasonable use the municipality is liable on 
the theory that the authority of the legislature 
to construct a sewerage system is not a war- 
rant for maintaining a nuisance; third, the fact 
that other parties contribute to the pollution 
of the water supply does not afford a ground 
for defense by the municipality. 


International Law. “International Anarchy 
and International Law.” By Archibald R. Wat- 
son. 9 Bench and Bar, p. 477 (March). 


The author takes the position that intérna- 
tional law, lacking a sanction or authority for 
the visitation of punishment, is not law at all 
and should not be so dignified. “Individual units 
of society,” says the author, “have developed 
known codes of law, but collective units—na- 
tions and states—are still as lawless as their 
ancient prototypes, the prehistoric¢ tribes, so far 
as there is any recognition of authority save the 
authority of force.” The author regards in- 
ternational law, at its best, as nothing more 
than a system of etiquette enforced by the po- 
lite society of nations, which one nation would 
not care to disregard except in order to reach 
some important result. The author reaches the 
conclusion that civilization has not arrived, that 
so far as nations are concerned we are still liv- 
ing in a primitive condition, and that interna- 
tion anarchy is the result. He therefore be- 
lieves that it is useless to attempt to fix the 
blame of the present war upon any one nation, 
on the ground that there is no law binding na- 
tions except with their consent and that the 
construction which each nation puts upon the 
rules of. international law is necessarily final. 
“Under a barbaric world system,” says the au- 
thor, “recognizing, in its last analysis, no law 
but the law of might, nations are right to arm, 
right to fight. In a state of anarchy, if one 
armed individual threatens the life of another 
one, when they meet they fight. In the same 
way, when one nation is profoundly convinced 
that war with another nation is inevitable, it 
has a right to strike, and strike first.” The au- 
thor pleads for a sanction for international law 
and concludes that it is the greatest problem 
before the world at the present time. 


Legislation. ‘Judicial Review of Legislation 
in Canada.” By Charles G. Haines, of the Uni- 
versity of Texas. 28 Harvard Law Review, p. 
565 April). 


The author says that while the Canadian 
government is federal in its nature, it is totally 





different from that of the United States and 
that decisions of our federal Supreme Court 
are not received as having any knowledge of 
conditions existing between the various prov- 
inces of the Dominion of Canada with the fed- 
eral government. In the first place the author 
shows that there is no realm of protection to 
individual or property rights in the British 
North America Act which takes the place of 
our Constitution. In other words, Canadian 
legislatures are omnipotent within their respec- 
tive spheres. Another distinction is the right 
of the federal government to veto provincial 
legislation, which serves as a more effective 
check than our Constitution on the use of pro- 
vincial authority. The third distinction is in 
the provision that powers not specifically grant- 
ed to the provinces are reserved to the federal 
government, while just the opposite rule ob- 
tains in this country. In other words, the prov- 
inces of the Dominion of Canada have no law- 
making powers except those expressly given 
them by the British North America Act. These 
distinctions render judicial control over legisla- 
tion in Canada far different from that exer- 
cised in the United States. It is of course true 
that the courts of the provinces not only de- 
cide as to the competence of provincial legis- 
latures to enact certain measures and also 
place their stamp of disapproval on Dominion 
acts which are regarded as beyond federal juris- 
diction, but this power is always exercised 
with more caution than in the United States, 
according to the author, and he cites many de- 
cisions to support his contention. The final 
court of last resort on such questions is the 
Privy Council, to which court cases may be 
carried direct from the provinces or from the 
decision of the highest court of Canada. 


Libel. “Presumptions and Burden of Proof as 
to Malice in Criminal Libel.” By Theodore 
Schroeder, New York City. 49 American Law 
Review, p. 199 (March-April). 


The author opens his discussion of this ques- 
tion with the statement that the relation of 
malice to liability for libel is a subject upon 
which the courts are in hopeless confusion so 
far as the report of decisions are concerned. 
The author then proceeds to “ignore” the ex- 
istence of authorities, and endeavors to reach a 
“clear understanding of the natural factors of 
the problem.” He discusses, under various 
subject headings, the old theory of libel prose- 
cutions, how old theory was made effective, 
freedom of the press and the new justification, 
making such new theory effective, the nature 
of malice, whether malice is always actual 
malice, results attainable under recent stat- 
utes and malicious defamation and innocence. 


Libel and Slander. “Interests of Personality 
—Honor and Reputation.” By Roscoe Pound, 
of the Harvard Law School. 28 Harvard Law 
Review, p. 445 (March. 


In this article Prof. Pound concludes a very 
interesting series of articles that have heen 
running in the Harvard Law Review, entitled 
“Interests of Personality,” which, according to 
the statement of the author, will probably be- 
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come a part of his prospective treatise on So- 
ciological Jurisprudence. The author shows 
that personal honor and reputation is as funda- 
mental and as inviolable a right of a person as 
that which attaches to the defense of the 
physical person and it is to the interest of so- 
ciety to secure that right by the most effective 
means. The author states that while the right 
is not strictly a property right that nevertheless 
for practical purposes the law recognizes it as 
“essentially one of substance.” The author, 
however, does not think that the law properly 
secures this right by regarding it as a matter 
of substance only. “If,” says Prof. Pound, “se- 
curing the individual in his interest in main- 
taining his dignity and his honor, as parts of 
his personality quite as dear to him as the 
integrity of his skin, is dependent on the possi- 
bility of pecuniary assessment, it must be be- 
cause of some inherent difficulty in securing 
such an interest legally, and not because the 
interest itself is essentially one of substance.” 
The author quotes the German code as making 
distinction between injuries which are purely 
to the honor of a person and those which, when 
made, are likely to injure the credit of the com- 
plainer or his earning power. In the first case 
the remedy is a sum of money fixed as a 
penalty, and liability accrues only in case of in- 
tentional insult or intentiona] defamation. In 
the other case the wrong doer is liable for any 
statement which is likely to injure the credit 
of the complainer or his earning power, and 
in such case remedy is reparation for the actual 
pecuniary loss. This distinction, the author 
argues, follows the property line of demarca- 
tion between an interest in the personality as 
in the former case, and an interest of substance 
in the latter case. 


The author objects to the attempt of modern 
law to reach a definite measure of actual money 
compensation for an injury purely to the honor 
or dignity of the person injured, arguing that 
it is impossible in such cases to limit the re- 
covery to actual damages, as such an injury is 
not a matter of substance, although the attempt, 
the author conceives, grows out of the ex- 
igencies of trial by jury, and he observes, “the 
margin of discretion in the jury in assessing 
damages in such cases hides the breakdown 
of the academic rules as to the measure of 
damage which are laid down in the charge of 
the court.” In conclusion, the author argues 
for an extension of preventive remedies to se- 
cure interests of personality to a greater ex- 
tent than are allowable to date. 


Lis Pendens. “Lis Pendens as Notice.” By 
Adolph T. Sieker. 9 Bench and Bar, p. 483 
(March). 


The author discusses the theory announced 
by Chancellor Kent, that there can be a lis 
pendens only when the action is duly prose- 
cuted, and he propounds the inquiry, what con- 
stitutes a due prosecution of an action? He 
argues that the majority of writers on the sub- 
ject agree that while it is essential that there 
be a continuous and. close prosecution of a 
suit with all reasonable diligence, only unrea- 
sonable and unusual negligence is fatal and 
the delay must be for so long a time that it 
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raised a presumption of abandonment. The 
author seems to think that statutory enactments 


‘in England and in this country, which continue 


the fiction of constructive notice have not de- 
stroyed the doubts that existed at common 
law. He regards lis pendens as one of mere 
policy, confined in its operation strictly to the 
purposes for which it was adopted; that is, to 
give effect to the judgments and decrees of 
Courts of Justice, and that it is not properly 
a notice to any purpose whatsoever, hence he 
concludes that the effect obtained by lis pen- 
dens is not constructive but actual notice of all 
that the pleadings and other proceedings in 
the action contain. The author says that the 
indiscriminate filing of notice of lis pendens 
is the cause of much annoyance to all whose 
duty it is to examine titles. The author shows 
that the practical effect of lis pendens is 
the impounding of real property to await the 
determination of a plaintiff’s claim. 


Negligence. “Contractual Limitation of Lia- 
bility for Negligence.” By Emlin McClain, of 
the State University of Iowa. 28 Harvard Law 
Review, p. 550 (April). 


The author shows that the rule respecting 
the proper limitation of liability for negligence 
has no place in the civil law, but is a rule 
peculiar to our system, having relation more 
particularly to the carriage of goods, and aris- 
ing from the fact that the public carrier is ab- 
solutely liable for all loss not due to an act 
of God or the ‘public enemy. The author traces 
the inception and growth of the idea through 
the English decisions and the modification of 
the rule in the American courts. He discusses 
what he calls an anomaly creeping into the law 
as to the limitation of a carrier's liability, to- 
wit: the distinction made between negligence 
for which it was assumed the carrier might 
be relieved by contract, and some kind of fault 
or misfeasance called gross negligence from 
which a contract exemption would afford him 
no protection. The author then discusses the 
difficulty of distinguishing between gross negli- 
gence and that of ordinary negligence, citing 
quite a number of cases. He finally reaches the 
conclusion that there is no general concurrence 
of views on the part of the courts in a broad 
proposition that aside from public service 
undertakings an antecedent contractual re- 
lease from liability for negligence which has 
no characteristic of willful or intentional 
wrong is void; while the public service cases 
only indicate a general concurrence of view to 
the effect that obligations to those who are en- 
titled to such services cannot be reduced by 
any such stipulation. 


Oil and Gas. “The Right of a Land Owner 
to Oil and Gas in His Land.” By John Stokes 
Adams, of Philadelphia. 63 Univ. of Pennsyl- 
vania Law Review, p. 471 (April). 

The object of this article is stated by the 
author to be an inquiry—what is the nature of 
the right that a land owner can have in oil or 


gas while confined to the natural reservoir be- 
neath the surface? The author admits, of 
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course, that one may obtain property in oil or 
gas by confining it in a wel: or tank, and then 
it becomes his personal property, but that until 
so confined the proprietor has no “right of 
property” in any oil or gas under his land. Oil 
is a fluid, according to the author, and like 
running water is not the subject of property 
except while in actual occupancy. The author 
quotes with approval Justice Van Devanter’s 
declaration in Lindsley v. Gas Co., 220 U. S. 
61, to the effect that “each surface owner in 
an oil and gas area has the exclusive right on 
his own land to seek the oil and gas in the 
reservoir beneath, but has no fixed or certain 
ownership of them until he reduces them to 
actual possession.” The only discordant note 
to this harmony of authority cited by the au- 
thor is found in cases in West Virginia and 
Kansas, where it has been held that oil and 
gas are to be considered as mineral, and being 
mineral should be considered a part of the 
realty, like coal or any other natural product, 
and should therefore be deeded as realty and 
not as a mere license or permit. The author 
contends that these decisions are indefensible 
on any ground by reason attributing own- 
ership in a thing of which another may 
lawfully deprive the apparent owner. The 
author concludes that oil and gas are not 
part of the real estate and therefore cannot 
pass by deed as conveying a separate right 
of oil and gas, but that all a land owner can 
do is to transfer his exclusive right to explore 
and reduce to his possession such gas or oil 
as may be found in his premises. The author 
shows that by reason of the peculiar nature 
of the owner’s right to oil and gas an action 
by ejectment would not lie in favor of the own- 
er who had been deprived of his right. 


Sociology. “Criminal Statistics and How 
They Should be Secured.” By John Koren. 
5 Journal of Criminal Law and Criminology, p. 
653 (Jan.). 


This article is virtually the report of the 
committee on criminal statistics of the Insti- 
tute of Criminal Law and Criminology, pre- 
sented at the meeting of the Institute, Oct. 22, 
1914. It has to do with the method of secur- 
ing and arrangement of the statistics of crime, 
secured from three sources: first, police re- 
cords; second, criminal court records; third, 
records of penal institutions. 


“Income Taxes—Free Bonds.” By 
9 Illinois Law 


Taxation. 
Thos. L. Marshall, of Chicago. 
Review, p. 421 (Jan.). 


This article discusses the so-called “tax-free” 
bonds, to-wit: bonds containing coupons to 
pay interest without deductions for taxes. The 
question with regard to these bonds is whether 
a corporation must pay interest in full to the 
bondholder and also pay one per cent to the 
government on account of the bondholder’s in- 
come tax, or whether the obligation is fully 
discharged by paying the bondholder the bal- 
ance of the interest after the one per cent has 
been deducted. The author comes to the con- 
clusion that the latter rule will be the one 
adopted by the courts. He says, “The tax in- 
tended for the bondholder would be paid by 





the stockholder. It would penalize the corpora- 
tion for acting without recompense as an agent 
for the government aiding in the collection of 
an easily evaded tax. It would place in the 
hands of the bondholder the power to compel 
the corporation to pay a tax far in excess of 
the tax upon that part of the income which the 
interest represents, and in many cases to pay 
amounts not due the government at all. A 
consideration of such unjust consequences sure- 
ly would impel a court to construe the law 
and the covenants in these ‘tax-free’ bonds as 
not requiring the corporation to pay the bond- 
holder’s income tax unless it is very clearly 
‘so nominated in the bond.’” 


and Procedure. “Studies in English 
By Samuel Rosenbaum, Lon- 
p. 505 


Trial 
Civil Procedure.” 
don. 63 Pennsylvania Law Review, 
(April). 


The author continues the discussion of Eng- 
lish procedure, which was begun in the March 
number of this paper. He discusses what 
is known as the Rule Making Authority. 
He shows that the Rule Committee of the 
House of Lords is constantly amending the 
Rules so as to make them apply to ever chang- 
ing conditions. Thus, where a Judge in Cham- 
bers or some branch of the Court of Appeal 
interprets a Rule in such a way as to impair 
its usefulness or to restrict its scope the mat- 
ter is at once brought to the attention of the 
Rule Committee, who promulgate an alteration 
in the wording or an addition to it which will 
make it clear, so that without expressly over- 
ruling decisions the committee is able to ef- 
fectually overcome their binding force. The 
author discusses a number of instances where 
the Rules as first formulated did not fit all 
cases or work exactly as they were intended 
to do, but he shows that as various proceed- 
ings have shown the necessity for a new Rule 
or a modification of the old Rule the situation 
has been promptly met so that procedure in 
England to-day is very elastic, and failure to 
observe a Rule does not create error that will 
impeach a judgment. Even the pleadings fur- 
nish no ground for error in English practice, 
as they may contain little or nothing, just so 
they serve as a notice to the defendant of the 
cause of action they are sufficient. If the lat- 
ter wishes to know more about the cause of 
action he may ask for what is known as a bill 
of particulars. The Rule has worked out sat- 
isfactorily, according to the author, as it puts 
the duty on the defendant to determine. the 
line of battle, as the answers to the defendant’s 
interrogatories become part of the original 
pleading. The author shows that in an action 
for libel, all that is necessary is to state the 
names of the plaintiff and the defendant, the 
amount of damages, followed by the statement 
that plaintiff’s claim is for damages for libel. 
The wonderful simplicity of this kind of plead- 
ing will appeal to lawyers in many states who 
are compelled to labor so diligently on their 
first pleading. Recently a change in the Rule 
with respect to libel has made it necessary to 
give sufficient particulars ‘to identify the pub- 
lication in respect of which the action is 
brought. The author shows that the Rule Com- 


No. 19 





Yim 





19 





XAUM 


VoL. 80 


CENTRAL LAW JOURNAL. 355 








mittee has practically legislative powers under 
the provisions of the Act of Parliament with 
relation to the formation of new Rules of prac- 
tice. One of the duties of the Rule Committee 
is to provide new Rules when new actions are 
created by an Act of Parliament. 








CORRESPONDENCE 





MEETING OF THE BAR ASSOCIATION OF 
TENNESSEE. 





Editor Central Law Journal Company: 

Replying to your letter of the 20th inst., I 
take pleasure in advising that the date of the 
next annual meeting of the Bar Association of 
Tennessee has just been fixed by the central 
council, and while the program has not yet 
been completed, I take pleasure in giving you 
such information as I have and later on will 
be glad to furnish you the completed program. 

The annual meeting -of the Bar Association 
of Tennessee will be held at Signal Mountain 
Inn, Chattanooga, Tenn., June 24 and 25. On 
the first day of the meeting an address will be 
delivered by the Hon. Peter W. Meldrim, of 
Savannah, Ga., president of the American Bar 
Association, and on the 25th an address will be 
delivered by the Hon. Alfred P. Thom, Wash- 
ington, D. C., general counsel of the Southern 
Railway Company. Both of these men are able 
speakers and will no doubt have a large and 
representative gathering of the lawyers of Ten- 
nessee to hear them. The remainder of the 
business sessions of the meeting will be devoted 
to the consideration of the reports of commit- 
tees and the discussion of the important mat- 
ters contained in these reports. 

Signal Mountain Inn is a new summer re- 
sert surrounded by scenes of natural beauty, 
and is an ideal place for the lawyers to meet 
and enjoy the numerous social features which 
will be provided in addition to the business 
sessions. Yours truly, 

CHAS. H. SMITH, Secretary. 


Knoxville, Tenn 








BOOKS RECEIVED 





Other People’s Money, and How the Bankers 
Use it. By Louis D. Brandeis. New York. 
Frederick A. Stokes Co., 1914. Price, $1.00. Re- 
view will follow. 





The Mis-Trials of Jesus. By Charles Edmund 
DeLand, author of “Thoughts Afield.” Price, 


$1.25. Boston: Richard G. Badger. The Copp 
Clark Co., Limited, Toronto. 





HUMOR OF THE LAW. 





A member of the International Prison Com- 
mission tells of a visitor to a New England jail 
who was much impressed by the manners of 
the prisoners. 

“They seem so gentle and so polite,” said she 
to the prison official who was showing her 
about, “I kneW there were no really hardened 
criminals here, but I was not prepared to find 
such courteous, even cordial, men.” 

“Oh, they are cordial and courteous, all right,” 
said the official, “but I’d rather have less man- 
ners myself.” 

“You would!” exclaimed the visitor. 

“I would ma’am,” continued he. “Six months 
ago one of the politest men I had here escaped 
one night, and left a note for me saying, ‘I trust 
you will pardon me for the liberty I take?’” 





A story which might bring some comfort to 
badgered witnesses is told in connection with 
Colonel Fowler, one of General Shaler’s staff. 
He was a clever lawyer as well as a good sol- 
dier, and he once fell into the hands of a fel- 
low-lawyer, whose chief ability lay in the direc- 
tion of abusing plaintiff’s attorneys and con- 
fusing their witnesses. 


On the occasion in question Colonel Fowler 
was on the stand to establish his signature to 
a document, and swore without hesitation that 
it was a genuine autograph. 


“Now, sir,” said the lawyer, with a threaten- 
ingly- and impressive gesture, “on your oath— 
on your oath, remember—how do you know that 
is your signature?” 

“Well, sir,” replied Colonel Fowler, unmoved 
by the man who was apt to make timid wit- 
nesses confused and even hysterical in some 
cases, “on my oath I don’t know how I know 
that is my signature, but I do know it.” 

The lawyer was a little taken back by this 
calm reply, and before he could rally from his 
surprise the judge spoke up. 

“That will do ccunsel or,” said he, “the wit- 
ness is right. No man can know how he knows 
a thing of that sort, and the witness’s answer 
has exhausted the subject The human mind is 
incapable of analyzing its own action by which 
it attains this mysterious knowledge.” 

And so that cross-examination failed tnrough 
the common-sense answer of Colonel Fowler to 
a question which hundreds of witnesses have 
tried to answer, with the sole result of leaving 
the jury under the impression that they were 
lacking in one of two qualities—truthfulness or 
intelligence. 
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1. Abstracts of Title—Method of Making.— 
The date over the printed signature on a copy 
of an abstract of title, followed by certain other 
recitals and the written signature of the ab- 
stractors, held to apply to the written signature 
under the rule that it will be presumed prima 
facie that documents are made, written and 
signed on the day or days they bear date.—Wil- 
son v. Glos, Ill, 107 N. E. 630. 

2. Admiralty—Final Decision.—An order en- 
tered in a proceeding for limitation of liability, 
denying a motion to dismiss the petition and va- 
cate an order restraining the presecuting of ac- 
tions in a state court is not a final decision, and 
is not appealable-—The Transfer No, 21, U. S. C. 
Cc. A., 218 Fed, 636, 


3. Adverse Possession — Exclusiveness. — 
While possession may be maintained by using 
land for pasturage during the grazing season, 
even though there be no inclosure, the posses- 
sion must be of an exclusive character.—Strauss 
v. Canty, Cal., 145 Pac. 1012. 


4. Alteration of Instruments—Evidence.— 
Where defendant admits execution and delivery 
of the notes sued on, and such notes, when in- 
troduced in evidence, are the same as those set 
out in the complaint, evidence of any alteration 
should be excluded.—Exchange State Bank v. 
Taber, Idaho, 145 Pac. 1090. 





5. Arrest—Vacation of Order.—Where the 
complaint incorporated in the affidavit on which 
an order of arrest was based was treated by 
plaintiff as stating a cause of action for fraud 
and deceit, and failed to show detriment to plain- 
tiff therefrom, the court properly vacated the 
order of arrest.—Brown v. Ball, N. D., 150 N. W. 
890. 


6. Assignments—Void.—Payment of a debt to 
the assignee thereof with knowledge that the 
assignment is void will not discharge the debtor 
from liability to the assignor.—Atlanta Finance 
Co. v. Southern Ry. Co., Ga., 84 S. E. 147. 


7. Associations—Evidence. — On the _ issue 
whether defendants were liable for debts of a 
proposed social club of which they agreed to 
become members, that they would not have en- 
tered the club if they were to be liable for its 
debts was immaterial—Fetner v. Americn Nat. 
Bank, Ga., 84 S. E, 185. 


8. Bankruptey—Claim.—A claimant, which 
advanced money to bankrupt for purchase of 
cotton seed to be shipped to it, held entitled to 
reclaim seed remaining in storage and not 
shipped at time of bankruptcy, although an un- 
known part of it had been paid for by bankrupt. 
—Southern Cotton Oil Co. v, Elliotte, U. S. C. C. 
A., 218 Fed. 567. 


9. Discharge.—tTrustee’s failure to prove 
the whole amount alleged to have been con- 
cealed by bankrupt, held immaterial on objec- 
tions to the bankrupt’s discharge.—In re Magen, 
U. S. D. C., 218 Fed. 692. 

10. Discharge.—A bankrupt, not having ap- 
plied for a discharge within the time specified, 
is barred from a discharge of the debts sched- 
uled, and cannot obtain a discharge by institut- 
ing a new proceeding, scheduling the same 
ae re Loughran, U. S. C. C. A., 218 Fed. 

11.—Distress Levy.—Where a distress levy 
was stayed by bankruptcy proceedings, and the 
goods were sold by the tenant’s receiver in 
bankruptcy, the constable was not entitled to 
fees for a sale out of the proceeds.—In re Hage- 
man, U. S. C. C. A., 218 Fed. 708. 

12. Homestead.—Transfer of logs cut from 
a debtor’s homestead under an oral agreement 
held to have been followed by an immediate 
delivery and change of possession as against 
the trustee in bankruptcy, within Rev. Codes 
Idaho, §3170.—In re McCartney, U. S. C. C. A., 
218 Fed. 717. 

13. State Court.—That a state court by its 
receiver has taken possession of the property 
of a corporation does not absolve a federal court 
from the duty of adjudging it a bankrupt, where 
the requisite grounds are alleged and proved 
by the petitioning creditors.—In re Maplecroft 
Mills, U. S. D. C., 218 Fed. 659. 


14. Banks and Banking—Collateral Security. 
—A national bank making loans and taking cor- 
porate stock as collateral security therefor, in 
the usual course of business, may enforce its 
rights against the stock.—Corn Exch. Nat. Bank 
v. Kaiser, Wis., 151 N. W. 259. 


15. Bills and Notes—Accord and Satisfaction. 
—Where the sole consideration for a note sued 
On was an agreement to surrender another note 
on which defendants were liable, there was no 
executed accord and satisfaction, and the note 
was unenforceable for want of consideration.— 
Kennedy v. Maddox, Ga., 84 S. E. 153. ; 


16. Indorsement.—A note payable to order 
ean be ‘transferred free from equities between 
the original parties only by indorsement.—Gault 
v. Kane, Okla., 145 Pac. 1128. 

17. Breach of Marriage Promise—Bad Char- 
acter.—A defendant in an action for breach of 
marriage promise may, under the general issue, 
show the bad character of plaintiff, as bearing 
on the amount of the recovery.—Gerlinger v. 
Frank, Ore., 145 Pac. 1069. 
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18. Brokers—Burden of Proof.—The burden 
of showing that the purchaser is able, ready, 
and willing to purchase rests ordinarily on the 
broker in his action for a commission for ne- 
gotiating a sale—Low Moor Iron Co, of Vir- 
ginia v. Jackson, Va., 84 S. E. 100. 


19. Evidence.—A broker suing on a con- 
tract for commissions on sale of real estate 
without restrictions may not show that the 
owner subsequently executed a deed without re- 
strictions to prove the contract alleged.—Greene 
v. Agnew, Wis., 151 N. W. 268. 


20. Carriers of Goods—aAct of God.—A strike 
accompanied with violence and intimidation may 
be treated as an “act of God” as far as it may 
cause delay, on the part of a carrier in trans- 
porting goods.—Southern Cotton Oil Co. v. 
Louisville & N. R. Co., Ga., 84 S. E. 198. 


21. Limitation of Liability—To exempt a 
earrier from liability, or to limit its liability 
for injury to an express messenger, for injury 
caused by its own negligence, the contract or 
release must expressly and plainly so provide. 
—Cottrell v. Michigan United Traction Co., Mich., 
150 N. W. 857. 


22. Carriers of Passengers—Carrying Beyond 
Station.—A carrier must safely deliver a pas- 
senger at his destination, and, if it carries him 
beyond and he is directed by its conductor to 
alight, must provide safe means of return to the 
station.—Miller v. Pacific Electric Ry. Co., Cal., 
145 Pac. 1023. . 

23. Duty to Passenger.—If passenger who 
reached junction point in ignorance that train 
had been withdrawn was justified in remaining 
until the next morning, she was a passenger to 
whom. the company Owed the duty under the 
common law and by Kirby’s Dig. Ark. § 6634, 
of exercising reasonable care to furnish her a 
reasonably safe and comfortable depot.—R. I. -& 
P. Ry. v. Stephens, U. S. C. C. A., 218 Fed. 535 

24. Commerce—Federal Employers’ Liability 
Law.—Where a carrier’s servant was injured 
while coupling an engine to a baggage car, the 
carrier was not liable under the federal Em- 
ployers’ Liability Act, though it intended to in- 
corporate in the train freight cars then in inter- 
state commerce.—Atchison, T. & S. F. Ry. Co. v. 
Pitts, Okla., 145 Pac. 1148. 

25. Hours of Service.—Hours of Service Act 
held not to apply to engineer of work train 
operated wholly within one state, though upon 
interstate line of railroad and hauling materials 
for its repair.—United States v. Chicago, M. & 
P. S. Ry. Co., U. S. D. C., 218 Fed. 701. 

26. Conspiracy—Civil Law.—Failure to estab- 
lish an allegation of civil conspiracy does not 
abate the suit; the establishment of a direct 
liability against one or more of the defendants 
being sufficient to support an appropriate de- 
cree.—Medlin Milling Co. v. Moffatt Commis- 
sion Co., U. S. D. C., 218 Fed. 686. 


27. Constitutional Law — Amendments. — 
Under Const. art. 10,-§ 1, regulating the proposal 
of constitutional amendments by the legislature, 
two or more resolutions containing amendments 
need not be voted upon separately by the Senate. 
—Jones v. McClaughry, Iowa, 151 N. W. 210. 

28. Delgation of Power.—The bestowal of 
powers of local governments upon municipal 
corporations in matters of local concern does 
not violate the rule that legislative power must 
not be delegated.—People v. Vickroy, Ill, 107 N. 
E. 638. 

29. Equal Protection.—Acts 1907, c. 5597, 
requiring insurance companies to pay 2 per cent 
of the gross receipts from policy holders in this 
state, held not to constitute a denial of equal 
protection of the laws.—Peninsular Casualty Co. 
v. State, Fla., 67 So. 1665. 

30. Contraets—Architect.—Where, at the re- 
quest of the owner, the plans for a building 
were changed, the architect was entitled to re- 
cover for making the changes whether made 
after the bids were received or after the con- 
tract was let.—Johnson v. O’Neill, Mich., 150 N. 
W. 835. 

31. Reasonable Care.—An engineer em- 
ployed to supervise the construction of bridges 
held bound to exercise reasonable care to see 


























that the contractors performed their work prop- 
erly, but not to be an insurer therof.—Cowles 
v. City of iMnneapolis, Minn., 151 N. W. 184. 


32. Corporations—Contracts.—Where a con- 
tract was made for a corporation by its presi- 
dent, the fact that it was signed, “W., Presi- 
dent,” or “Pt.,” did not make it the personal 
contract of the president.—Herndon v. Wardlaw, 

C., 84 S. E. 112. 

33.——Foreign.— Where a foreign corporation 
did no business in North Dakota except to solicit 
orders for grain to be shipped to it at its domi- 
cile, it could not be lawfully sued in North Da- 
kota, though it had attempted to comply with 
Laws N. D. 1897, c. 5, as amended by Laws N. 
D. 1903, c. 56.—Cooper v. E. L. Welch Co., U. S. 
D. C., 218 Fed. 719. 

34. Inspection.—That the inspection sought 
by a director may disclose a right of action 
against the corporation or its agents does not 
preclude his an of inspection.—State v. Ice, 
W. Va., 84 S. E. 181. 

35.——Officers.—Where dealings in futures be- 
tween complainant’s treasurer, with its funds, 
and defendant, were entirely in the name of de- 
fendant corporation, a recovery of the money 
lost would be confined to defendant, and could 
not be extended to its officers and directors.— 
Medlin Milling Co. v. Moffatt Commission Co., 
U. S. D. C., 218 Fed. 686. 


36. Receivership.—Where a receiver was 
appointed for a corporation defendant pending 
an action for tort, judgment could not be grant- 
ed in that action against the receiver.—Sundles 
v. Idaho-Oregon Light & Power Co., U. S. D. C., 
218 Fed. 698. 

37. Unpaid Subscription.—Whether an un- 
paid subscription to the stock of an insolvent 
corporation shall be enforced to equalize stock- 
holders who have paid their subscriptions in 
full is within the discretion of the court ad- 
ministering the corporation’s affairs.—Graves v. 
Denny, Ga., 84 S. E. 187. 

38. Courts—Waiver.—Where proper diversity 
of citizenship is alleged, and defendant pleads 
to the merits, he does not waive right to plead 
to the jurisdiction, if, as soon as it appears that 
the citizenship of the parties has not been prop- 
erly alleged. he pleads to the jurisdiction.—Le- 
high Valley Coal Co. v. Yensavage, U. S. C. C. A., 
218 Fed. 547. 

39. Criminal Law—Appeal and Error.—Where 
accused expressly consents that a question may 
be answered by a witness, he cannot predicate 
error thereon or on the refusal to strike an 
answer responsive to such question.—State v. 
Hopkins, Idaho, 145 Pac. 1095. 

40. Judicial Notice.—It is not a matter of 
judicial knowledge that a road overseer is dis- 
qualified, by prejudice or bias, from serving as 
a juror on the trial of one accused of assault- 
ing another road overseer.—Rowe v. State, Ga., 
84 S. E. 132. 


- 














41. Damages—Measure of.—The measure of 
damages for the destruction of a building from 
an explosion was the deterioration caused in the 
market value of the whole property.—Forster v. 
Rogers, Pa., 93 Atl. 26. 

42. Divoree—Recrimination. — Where each 
party had mistreated the other, and they could 
not live together as husband and wife, divorce 
held properly granted to each party.—Schirmer 
v. Schirmer, Wash., 145 Pac. 981. 

43. Dewer—Estoppel.— Where a judgment 
debtor lived ‘five years after sale and made no 
objection thereto, though extensive improve- 
ments were made by the purchaser, it was too 
late, after his death, for his widow to claim 
dower rights in the property sold.—King -v. 
King, Pa., 93 Atl. 20. 

44. Drains—Commissioners. — A_ chancellor 
auditing the accounts of drainage commissioners 
for services and expenses held not authorized 
to reduce them without a hearing on the merits. 
—Powell v. Tuscumbia Drainage Dist., Miss., 67 
So. 149. 

45. Eminent Domain—Navigable Stream.—In 
the absence of statutory authority, a public ser- 
vice corporation, authorized to condemn private 
property, cannot interfere with the navigability 
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of a stream.—In re Otter Tail Power Co., Minn., 
151 N. W. 198. 

46. Special Assessment.—To pay from the 
funds collected by special assessments that part 
of the cost of a drainage ditch which is assessed 
against a county for draining highways would 
be a violation of Const. art. 2, § 24.—Wilkins v. 
Hillman, Okla., 145 Pac. 1111. 

47. Equity—Homestead.—Where a_ sheriff’s 
sale of homestead premises upon a husband's 
default in payments ordered for the wife's sep- 
arate maintenance, without setting off the 
homestead, was void, the husband was not re- 
quired to do equity by paying the amount due 
to secure the setting aside of the sale.—Klosow- 
ski v. Klosowski, Ill., 107 N. E. 634. 

48. Estoppel—Notice.—A, joining with C in 
bond for loan, containing an agreement as to 
“premises described in the mortgage accompany- 
ing this bond,’ is charged with notice of C 
mortgaging the premises as fee-simple owner, 
and so estopped to assert a remainder against 
the mortgagee.—Northrup v. Ackerman, N. J., 92 
Atl. 909. 

49. Personal Liability. — Where plaintiff 
proved a note against a bankrupt corporation, 
he is estopped to claim that the president had 
no authority to execute the note, and hence was 
personally liable-—New England Electric Co, v. 
Shook, Colo., 145 Pac. 1002. 

50. Evidence—Jury.—The jury in weighing 
contradictory evidence may consider the ac- 
curacy of each witness’ recollection, the reason- 
ableness and consistency of each part of his evi- 
dence, his interest, and his demeanor while tes- 
tifying.—Low Moor Iron Co. of Virginia v. Jack- 
son, Va., 84 S. E. 100. 

51. Negative.—Testimony by the _ pas- 
sengers in an automobile, that they looked for a 
street car at a time when the light was good 
and there was nothing to obstruct their view, 
and did not see any, is not negative testimony. 
—Rieck v. Chicago & Milwaukee Electric Ry. 
Co., Wis., 151 N. W. 243. 

52. Executors and Administrators—Claim. — 
Under Code 1906, §§ 2105, 2106, the failure of 
the clerk to make any indorsement, showing 
probate, registration, and allowance of a claim 
against a decedent’s estate, renders the claim 
invalid.—Stevens v. D. R. Dunlap Mercantile 
Co., Miss., 67 So. 160. 

53. False Imprisonment—Respondeat Super- 
ior.—A boy working in a department store held 
without authority to make charges of larceny 
against a customer and cause her arrest, and 
the proprietor is not liable unless his act is 
ratified.—Rigby v. Herzfeld-Phillipson Co., Wis., 
151 N. W. 260. 

64. Fraud—Reduction of Claim.—Where a de- 
frauded party is able to reduce a valid claim 
against himself, which he was induced by the 
fraud to assume, the defrauding party cannot 
compiain because the settlement was so made, 
since the reduction inures to his benefit.—Pat- 
terson & Co. v. Peterson, Ga., 84 S. E. 163. 

65. Frauds, Statute of—Description of Prop- 
erty.—A. contract for the sale of land, succes- 
sively described as the “Leonard Farm” and 
the “Leonard Place,” held to refer to the same 
property, and therefore sufficient to satisfy the 














statute of frauds.—Noyes v. Bragg, Mass., 107 
N. E. 669. 
66. Possession. — Where the _ purchaser, 


under a parol contract, takes possession, makes 
improvements, cultivates the soil, and does other 
acts indicating ownership, there may be such 
part performance as takes the contract out of 
et statute of frauds.—Parry v. Miller, Pa., 93 


57. Fraudulent Conveyances—Bulk Sales Act. 
—Where a transferor complies with the Bulk 
Sales Act, except that the notice is signed by 
him, and not the transferees, a resident cred- 
itor receiving such notice and assenting to the 
sales waives any right to attach the goods for 
failure to comply with the statute —First Bank 
of Texola v. Terrell, Okla., 145 Pac. 1140. 

58. Gaming—Future Sales. — Commodities 
may be bought in good faith for future delivery, 
and hedging will be permitted to secure those 
who make contracts in advance against fluctua- 





tions of the market, even though it is expected 
that such purchase will be settled by set-off, 
instead of actual delivery.—U. S. D. C., 218 Fed. 


59. Guaranty—Burden of Proof.—In an action 
on a bond given to secure: overdrafts for the 
purchase of cotton, the sureties have the bur- 
den of showing that checks honored by the 
bank were not given for the purchase of cot- 
ton, but for other purposes.—Lee v. Cleveland 
State Bank, Miss., 67 So. 146. 


60. Highways—Commissioner of.—The com- 
missioner of highways cannot, without consent 
of the owner of the.fee, permit a drainage dis- 
trict to excavate a ditch and lay tile in the 
highway to drain lands not within the highway 
for other than highway purposes.—Moore vv. 
Gar Creek Drainage Dist., Ill, 107 N. E. 642. 

61. Prescription.—Where tideland desig- 
nated as a street on a plat was used by the pub- 
lic for more than 10 years after a third person 
acquired title, the public acquired by prescrip- 
tion a street, though the plat was invalid. 
Mason County v. McReavy, Wash., 145 Pac. 993. 

62. Homicide—Manslaughter.—The test of 
adequate provocation to reduce a homicide to 
manslaughter is the effect that the provocation 
would have produced upon an ordinary man of 
reasonable disposition.—State v. Smith, R. L., 93 
Atl. 1. 

63. Homestead — Abandonment. — Where a 
wife left the homestead and obtained a decree 
for separate maintenance, a sheriff’s sale of the 
homestead for default in the payments ordered 
without setting off the homestead, was void, and 
the wife, as purchaser, was not entitled to a 
writ of assistance.—Koslowski v. Koslowski, 
Ill., 107 N. E. 634. 

64, Mortgage.—Where a wife living apart 
from her husband received a mortgage on the 
homestead to secure a post-nuptial settlement 
and subsequently foreclosed the mortgage, she 
was not entitled to recover rents and profits 
during the years of nonoccupancy against the 
holder of a void deed from her husband alone. 
—Wheelan v. Adams, Okla., 145 Pac. 1158. 

65. Insurance—Accident. — Under a_ policy 
covering death by external, violent, “or” acci- 
dental means, held, that insurer was liable 
where insured was killed by gun by another, 
whether the fatal injury was accidental or not. 
—Oklahoma Nat. Life Ins. Co. v. Norton, Okla., 
145 Pac, 1138. 

66. Avoidance of Policy.—The use of a gas- 
oline engine in an insured barn to drive a 
threshing machine, does not avoid the policy 
under the clause, prohibiting an alteration of 
the situation, so as to increase the risk.— 
Bouchard v. Dirigo Mut. Fire Ins. Co., Me., 92 
Atl. 899. 

67. Defenses.—Where the insurer did not 
specially plead as a defense pro tanto its re- 
duced liability from the loss occurring while the 
building was vacant, such defense which was 
based on a condition subsequent, was not avail- 
able.—Liverpool & London & Globe Ins, Co. v. 
Cargill, Okla., 145 Pac. 1134. 

68. Intoxication of.—Where there could be 
no recovery on the accident policy if deceased 
was intoxicated, the burden was on the defen- 
dant insurer to prove intoxication.—Thompson 
v. Bankers’ Mut. Casualty Ins. Co., Minn., 151 
N. W. 180. 

69. Internal Revenue—Excise Tax.—A _ cor- 
poration’s excise tax return held false, author- 
izing correction within three years, under Cor- 
poration Tax Law, Aug. 5, 1909, § 38, par. 5, 
though it was merely incorrect, and made in 
good faith under a mistake of law.—Eliot Nat. 
Bank v. Gill, U. 8. C. C. A., 218 Fed. 600: 

70. Judgment—Default.—A default judgment 
against abstractors was properly set aside, 
where it included the amount of a lien not dis- 
closed by the abstract, but previously held in- 
valid by a final judgment of which plaintiff 
alone knew.—Walker v. Bowman, Okla., 145 Pac. 
1130. 

71, Notwithstanding Verdict.—Where plain- 
tiffs alleged that the cause of injury was de- 
fendant’s negligent employment of an incom- 
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petent workman, and the evidence showed that 
the cause was the fellow workman’s negligence, 
the court properly entered judgment for defen- 
dant non obstante veredicto.—Hunter v. Chicago 
Ry. Equipment Co., Pa., 93 Atl. 18. 

72. Res Judicata.—Where plaintiff suffered 
a personal injury and the destruction of his 
automobile at a crossing, payment of a judgment 
recovered in an action for destruction of the 
automobile was no bar to a subsequent action 
for his personal injuries—Boyd v. Atlantic 
Coast Line R. Co., U. S. D. C., 218 Fed. 653. 

73. Jury—Partition.—The statute authorizing 
the court to determine all controversies in par- 
tition as to the legal title and right of posses- 
sion held not violative of the constitutional right 
to a jury trial—Terra Ceia Estates v. Taylor, 
Fla., 67 So. 169. 

74. Landlord and Tenant—Destruction of 
Premises.—Under provision that damage or de- 
struction of premises should terminate a lease, 
and that lessee should pay rent only to time of 
his surrender, termination held not to entitle 
the lessee to recover proportionate part of 
monthly rent paid in advance.—C. M. Staub Shoe 
Co. v. Byrne, Cal., 145 Pac. 1032. 

75. Notice—That the landlord occupied one 
of the apartments in a tenement was not of 
itself sufficient to show that he had actual 
knowledge that the radiators in another apart- 
ment were defective.—McYere v. Withers, Ga., 
84 S. E. 163. 

76.——Rental Value.—The measure of a 
lessee’s damages for total breach of his lease 
is the difference between the market rental 
value of the premises for the unexpired term of 
the lease and the rent reserved for such time. 
—King v. King, Wash., 145 Pac. 971. 

77. Libel and Slander—Evidence.—In an ac- 
tion for a libelous publication held competent 
for plaintiff to show that he former'y did busi- 
ness under the name of the company designated, 
that his name was a part thereoof. avd that the 
libelous statements referred to him.—Weather- 
holt v. Howard, Ga., 84 S. B. 110. 

78. Libelous per se.—Words written of one 
holding an officé of profit, charging incapacity, 
want of integrity, or unfitness therefor, are 
libelous per se, because they render his tenure 
precarious and are a pecuniary detriment.—Chil- 
dren v. Shinn, Iowa, 150 N. W. 864. 


79. Life Estates—Waste.—While the life ten- 
ant may recover for injury by negligence of a 
stranger not only to the life estate, but to the 
remainder, it is not on the theory of waste, 
but of trusteeship.—Rogers v. Atlantic, G. & P. 
Co., N. Y., 107 N. E. 661, 215, 246. 

80. Limitation of Actions—Part Payment.— 
Part payment to toll the statute of limitations 
must have been voluntarily made or authorized 
or ratified by the debtor.—J. M. Arthur & Co. v. 
Burke, Wash., 145 Pac. 974. 

81. Mandamus—Disobedience of.— Where non- 
compliance with writ of mandamus comanding 
obedience to order of railroad commission was 
in good faith, under colorable construction of 
the order, held that no punishment would be 
imposed if the company complied therewith 
within a time allowed for that purpose.— 
Michigan Railroad Commission v. Detroit & M. 
Ry. Co., Mich., 150 N. W. 861. 

82. Inspection.—An unsupported general al- 
legation that relator’s purpose in seeking in- 
spection of the corporation’s records and papers 
was to obtain knowledge for communication to 
a business rival, held insufficient to present any 
defense.—State v. Ice, W. Va., 84 S. E. 181. 

83. Master and Servant—Hours of Service.— 
Where. in an action for violation of the Hours 
of Service Law, the carrier claimed unavoidable 
casualty under section 3, but the evidence there- 
of came entirely from its employes, the question 
was for the jury.—United States v. Delaware, 
L. & W. R. Co., U. S. C. C. A, 218 Fed: 608: 

84.—Proximate Cause.—“Proximately caused” 
by accident, as used in the Workmen’s Compen- 
sation Act, held not to include any element of 
reasonable anticipation, but to relate merely to 
the physical relation of cause and effect.—City 
of Milwaukee v. Industrial Comission, Wis., 151 
N. W. 247. 




















85. Release.—Release signed by a workman 
held not to bar his widow’s claim to a compen- 
sation under section 2394-9, subsec. 3, subds. “a” 
and “b,” and section 2394-10, subsec. 6.—Milwau- 
kee Coke & Gas Co. v. Industrial Commission, 
Wis., 151 N. W. 245. 


86. Safe Appliances.—Ordinary diligence 
requires that a master furnish apliances reason- 
ably suited for the uses intended, but not for 
unintended uses to which they may be casually 
or unexpectedly applied.—Williams v. Alabama 
Great Southern Ry. Co., Ga., 84 S. EB. 149. 


87. Workmen's Compensation Act.—The 
purpose of the Workmen’s Compensation Act, pt. 
2, was to secure to the widow, or dependent 
next of kin, a percentage income based on their 
pecuniary loss as represented by the employe’s 
compensation.—State v. District Court, Sibley 
County, Minn., 151 N. W. 182. 


88. Workmen's Compensation Act.—Under 
Workmen’s Compensation Act, findings of fact 
of the Industrial Commission are conclusive ex- 
cept (1) for lack of jurisdiction, (2) when fraud- 
ulent, and (3) when they do not support the 
award.—City of Milwaukee v. Industrial Com- 
mission, Wis.. 151 N. W. 247. 


89. Workmen’s Compensation Act.—In a 
proceeding under the Workmen’s Compensation 
Act, a finding that decedent at the time of his 
injury was walking on a railroad track, and 
that the accident did not arise out of his em- 
ployment, held conclusive on certiorari.—Siem- 
ientkowski v. Berwind White Cval Mining Co., 
N. J., 92 Atl. 909. ~ 


90. Mortgages—Assumption of Debt.— A 
grantee, who agreed to assume incumbrances 
to an amount exceeding the actual incumbrance, 
is liaple to the grantor for the difference as 
money had and received; but a creditor of the 
grantor cannot recover the amount without an 
assignment from the grantor.—Brazcau v. Mc- 
Bride, Wis., 151 N. W. 253. 


91. Municipal Corporations—Police }ower.— 
The prohibition of the operation of stone crush- 
ers in certain districts within a city cannot 
be justified under the police power if such op- 
eration is permitted in another district where it 
interferes more with the h*alth, welfare, or safe- 
ty of the surrounding  residents.—-Ex parte 
Throop, Cal., 145 Pac. 1029. 

92.——-Sidewalks.— Wher ©, having u license, 

ave a contractor’s bond under Rev. Laws 1910, 

3881, and C and R, after contracting with 
reference to such bond and license to construct 
sidewalks, gave another bondi, but not contain- 
ing the same provisions, held that persons fur- 
nishing material to C and R vould recover from 
the sureties.—Dolese Bros. ©o. v. Chaney & 
Rickard, Okla., 145 Pas. 1119. 

93. Taxation.—A corporation can be taxed 
by the city wherein it had its principal pl:ce 
of business, cn a lease of nroperty on property 
without the city—Johnston v. Harrison Naval 
Stores Co., Miss., 67 So. 147. 


94. Navigable Waters—<Accretion.—In the ab- 
sence of assertion of title by the government, 
extension of land of an island along a =lough 
by pumping of sand thereim by the government 
in dredging another channel held to accrue to 
the shore owners as accretion.—Gillihan v. Cielo- 
ha, Ore., 145 Pac. 1061. 

95. Negligence—Trespasscr.—As respects lia- 
bility for injury to a trespasser, persons in pus- 
session at the place of injury, and there having 
an easement, are to be treated as the landown- 
ers.—McLaughlin v. Bardsen, Mont., 145 Pac. 954. 

96. Nuisance—Prostitution._-Where prostitu- 
tion is being carried on in a hotel with the 
knowledge of the tenants, but not of the owner 
of the building, the nuisance may be abated un- 
der Laws, 1913, R 391, §§ 1, 2.—State v. Nichols, 
Wash., 145 Pac. 986. 

97. Partition—Joint Owners.—The court held 
to have a statutory right in partition to settle 
all controversies between the rties as to the: 
legal title and right of possession, though some 
of the joint owners claimed adversely under a 
legal — Ceia Estates v. Taylor, Fia., 
67 
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98. Quleting Title—Publication.—Plaintiff, in 
action to quiet title, showing a judgment, the 
execution with the sheriff's return showing the 
sale and affidavit showing due publication of 
notice of sale, and sheriff’s deed in proper form, 
showed his acquisition of the judgment debtor's 
title—Strauss v. Canty, Cal., 145 Pac. 1012. 

99. Railroads—Due Care.—Due care held not 
to require that speed of electric car in sparse- 
ly settled neighborhood approaching unused 
driveway, where children were not accustomed 
to play, and had never been seen by the motor- 
man, should be reduced to four or five miles 
an hour.—Copeland v. Exeter, H. & A. St. Ry. 
Co., N. H., 92 Atl. 924 

100. Removal of Causes—Pleading.—Though 
petition for removal to federal court failed to 
show diverse citizenship when the action was 
commenced, held that a judgment for plaintiff 
would not be reversed when from the whole rec- 
ord diverse citizenship could fairly be presumed. 
—La Belle Box Co. v. Stricklin, U. S. Cc. C. A,, 
218 Fed. 529. 

101. Sales—Rescission.—A buyer of goods 
has a reasonable time in which to ascertain 
fraud or whether the goods come up to the guar- 
anty, and, when he ascertains fraud or breach 
of guaranty, must notify the seller and either re- 
turn the goods or offer to return them.—Ander- 
o> v. Merchants’ Grocery Co., S. C., 84 S. E. 

102. Special Purpose.—Where an engine of 
the buyer is known to be intended for use with 
a hoist contracted to be built according to defi- 
nite specifications, in an action for the price of 
the hoist, it is no defense that the engine could 
not develop the power necssary to work it.— 
= Motor Works v. Vollans, Wash., 145 Pac. 








103. Warranty.—A warranty in a sale to a 
laundry company of a water-softening appara- 
tus, held to apply only te water of substantially 
the degree of hardness as that analyzed prior to 
sale-—Wendell & Evans Co. v. Kennicott Co., 
U. 8S. C. C. A., 218 Fed. 622. 

104. Sheriffs and Constables—Levy.—Where 
on demand for the return of property levied on, 
which property exceeds the amount exempt, 
there is no effort to make a selection, the judg- 
ment debtor cannot recover damages in a sub- 
sequent replevin action against the officer.—Par- 
sons v. Evans, Okla., 145 Pac. 1122. 

105. Specific Performance—Certainty.—A con- 
tract to lease, providing a certain amount of rent 
per year, required payment at the end of the 
period, and was therefore not too uncertain for 
specific performance because it did not specifi- 
cally state when the rent was to be due.—Bush- 
man v. Faltis, Mich., 150 N. W. 848. 

106. Contract to Convey.—Where, pending 
contract to convey land, the vendee had accept- 
ed payment for rights acquired by a telephone 
company, a decree of specific performance should 
only require a conveyance of good title subject 
to the telephone company’s rights.—Noyes v. 
Bragg, Mass., 107 N. E. 669. 

107. Covenant.—Where a covenant for the 
establishment of a crossing over a railroad 
company’s right of way provided for a particular 
kind of crossing, a court of equity cannot direct 
a different sort of crossing.—Linthicum v. 
Washington, B. & A, Electric R. Co., Md., 92 Atl. 
—7. 

108. Decree.--A purchaser ! 
cific performance of that part of the contract 
which the vendor can perform with compensa- 
tion for that part which he cannot perform, 
whether the contract be one of sale or exchange. 
—Mundy v. Irwin, N. M., 145 Pac. 1080. 

109. Street Railroads—Humanitarian Doc- 
trine.—Though a motorman observes a_ boy 
handing change to a person, and should have 
known of the likelihood of his being struck by 
the car, but started it, the street railway com- 
pany is liable-—Wechsler vy, Pittsburgh Rys. Co., 
Pa., 93 Atl. 19 

110.——Speed.—There is no arbitrary or set 
limit of speed for street cars. but negligence 
as to speed depends upon whether the car was 
being run at a speed beyond that which would 
be employed by one exercising ordinary care.— 
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Cook v. Los Angeles Ry. Corporation, Cal., 145 
Paé, 1013. “a “. 

111. Taxation—Notice.—The burden of show- 
ing compliance with the statutory requirement 
of mailing notice, not recited in the collector’s 
tax deed, was on the defendant claiming under 
the deed.—Strauss v. Canty, Cal., 145 Pac. 1012. 

112. Notice of Assessment.—Under Laws 
Idaho 1913, p. 202, § 95, where state board of 
equalization, after granting hearing to taxpayer, 
adopted tentative valuation and adjourned, tax- 
payer held not entitled to notice before making 
of assessment at adjourned meeting increasing 
such valuation.—Idaho Ry., Light & Power Co. 
v. Monk, U. S. D. C., 218 Fed. 682. 


113. Telegraphs and Telephones—Mistake.— 
The sending company is liable for a mistake 
made by an employe of another company over 
whose lines the message is transmitted.—Amer- 
ican Express Co. v. Postal Telegraph-Cable Co. 
of Nebraska, Neb., 151 N. W. 240. 

114. Trade-Marks and Trade-Names — In- 
fringement.—The word “Wiener,” used to desig- 
nate a corset, although the surname of the per- 
son using it, held an infringement of the trade- 
mark “Warner.’’—Warner Bros. Co. v. Wiener, 
U. S&S. C. C. A., 218 Fed. 635. 

115. Trusts—Mingling Funds.—Where a trus- 
tee has mingled trust funds with his own in a 
bank account, and the deposit has not been de- 
pleted below the amount remaining at the end 
of a period, or below the trust amount, it will 
be presumed that it includes the trust fund.— 
Southern Cotton Oil Co. v. Elliotte, U. S. C. C. A., 
218 Fed. 567. 

116. Naked Trust.—A naked power to sell 
under a trust instrument does not include au- 
thority to arrange terms of postponing payment 
of the price, or to accept a mortgage or any- 
thing other than money in payment.—Durkin 
v. Connelly, N. J., 92 Atl. 906. 

117. Vendor and Purchaser — Estoppel. — 
Where a vendor gave the purchaser a reason- 
able time to accept an offer before withdrawing 
it, is it not estopped from refusing to perform 
because the purchaser had bought land to enable 
him to accept the offer.—Brown Bros. Lumber 
Co. v. Preston Mill Co., Wash., 145 Pac. 964. 

118. Notice.—Where a landowner executed 
an absolute deed to secure a loan and remained 
in possession, and the land was subsequently 
conveyed by the grantee to two persons, one 
with knowledge of the character of the former 
deed, both were chargeable with notice.—Wil- 
liams v. Purcell, Okla., 145 Pac. 1151. 

119. Tender.—A vendee not in default, hav- 
ing made a tender of an installment of the price 
and been refused, was not required to make a 














further tender.—Noyes v. Bragg, Mass., 107 N. 
E. 669 
120. Waters and Water Courses—Surface 


Water.—A landowner may drain surface water 
into a pond having no natural outlet, where it 
is impracticable to drain it into a natural water 
course.—Hopkins v. Taylor, Minn., 151 N. W. 194. 

121. Wills—Execution.—Where the testatrix 
did not acknowledge or declare to the other sub- 
scribing witness that the instrument was her 
will, the impeachment of one of the subscribing 
witnesses, who denied acknowledgment, does 
not warrant probate of the will.—In re Williams’ 
Will, Mont., 145 Pac. 957. 

122. Express Trust.—Testator, who directs 
that his debts shall be paid by his executor, 
who may sell real estate for division or other- 
wise, does not create an express trust for pay- 
ment of debts.—Stevens v. D. R. Dunlap Mer- 
ecantile Co., Miss., 67 So. 160. 

123. Incapacity.—Mental weakness on the 
part of a testator, though not amounting to want 
of testamentary capacity, may be regarded as 
an important element in proof of undue influ- 
ence.—Dyer v. Brown, Me., 93 Atl. 8. F 

124. Witmesses—Privilege.—Privilege against 
disclosure of communications between husband 
and wife, created by Comp. Laws, § 10213, held 
the privilege of the spouse making the communi- 
cations: the lips of both being sealed, unless 
both personally consented to disclosure.—Swei- 
hart v. Hanrahan, Mich., 150 N. W. 833. 
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